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ORDER

Aforesaid appeal has been filed by the assessee challenging the
order dated 6™ May 2015, passed by the learned Commissioner

(Appeals)-45, Mumbai, for the assessment year 2009-10.

2. The dispute in the present appeal is confined to the addition of ¥

10,60,437, made on account of nhon-genuine purchase.

3. Brief facts are, the assessee an individual is engaged in trading

of tailoring material. For the assessment year under dispute, the
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assessee filed his return of income on 17" August 2009, declaring total
income of ¥ 3,67,430. Assessment in case of the assessee was
completed under section 143(3) of the Income Tax Act, 1961 (for
short “"the Act”), vide order dated 17" November 2011. Subsequently,
on the basis of information received from DGIT (Inv.), Mumbai, as well
as Sales Tax Department, Government of Maharashtra that purchases
of ¥ 1,18,30,514, made from 30 entities are not genuine as they are
identified as hawala operators by the Sales Tax Department and are
only providing accommodation entries, the Assessing Officer re-
opened the assessment under section 147 of the Act. During the
assessment proceedings, to ascertain the genuineness of purchases,
the Assessing Officer issued notices under section 133(6) of the Act to
the concerned parties calling for certain information. As observed by
the Assessing Officer, none of the notices were complied with due to
the reasons mentioned by the Assessing Officer. Therefore, the
Assessing Officer called upon the assessee to prove the genuineness of
purchases by producing stock register, lorry receipt with delivery
challan, etc. Further, the Assessing Officer also directed the assessee
to produce the concerned selling parties before him. As alleged by the
Assessing Officer, the assessee neither produced the documents called
for nor produced the parties before him. Accordingly, the Assessing
Officer rejected the books of account of the assessee and proceeded to

hold the purchases made to be non-genuine. However, instead of
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disallowing the entire non-genuine purchases, the Assessing Officer
restricted the addition by estimating the gross profit @ 14.75% of the
non-genuine purchases. This resulted in addition of ¥ 10,60,437. Being
aggrieved of such addition, assessee preferred appeal before the
learned Commissioner (Appeals). However, he also sustained the

addition made by the Assessing Officer.

4, The only submissions made before me by the learned Authorised
Representative is, estimation of profit of 14.75% is on the higher side,
hence, should be reduced to 12.5%. Whereas, the Ilearned
Departmental Representative relied upon the observations of the

learned Commissioner (Appeals).

5. I have considered rival submissions and perused materials on
record. On examining the facts and material on record, I am of the
view that the assessee has failed to prove the genuineness of disputed
purchases. In fact, before me, the assessee has only disputed the
estimation of profit @ 14.75%. After considering the overall facts and
circumstances of the case as well as the nature of business carried on
by the assessee, I am of the view that estimation of profit @ 12.5% of
the non-genuine purchases would be reasonable. Accordingly, I direct
the Assessing Officer to restrict the addition to 12.5% of the non-

genuine purchases. Grounds raised are partly allowed.
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In the result, assessee’s appeal is partly allowed.

Order pronounced in the open Court on 28.09.2018

MUMBAI, DATED: 28.09.2018
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